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The CIPD is the professional body for HR and 
people development. The not-for-profit organisation 
champions better work and working lives and has 
been setting the benchmark for excellence in people 
and organisation development for more than 100 
years. It has more than 135,000 members across 
the world, provides thought leadership through 
independent research on the world of work, and 
offers professional training and accreditation for 
those working in HR and learning and development.
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Introduction

Managing a workforce in 
Singapore, Hong Kong and 
Mainland China
The Asia-Pacific (APAC) region is 
an emerging market and, among 
other jurisdictions, Singapore, 
Hong Kong and Mainland China 
offer strong potential for most 
Western investors. Investors often 
face the question of where to place 
their office and staff to enter into 
the regional market. This involves 
various considerations, including 
employment law and other issues. 
Under a given scenario, this report 
addresses and explains the main 
questions which investors have 
when they first come to the region. 

The scenario
SUCCESS is a leading management 
consulting company headquartered 
in the UK. It is now developing 
its business in the APAC region. 
Singapore, Hong Kong and 
Mainland China are the most 
interesting markets for SUCCESS to 
expand its business. 

For the expansion, SUCCESS 
plans to recruit a marketing 
director to be based in one of 
these jurisdictions. This role will 
cover the full region and will 
involve branding SUCCESS and 
liaising with clients and partners 
in Singapore, Hong Kong and 
Mainland China. SUCCESS is 
considering two candidates for  
this role – William, a UK 
candidate who is now working 
for a competitor of SUCCESS; and 
Richard, an existing UK employee 
based in London.

SUCCESS is now assessing in which 
jurisdiction it should place this role:

• Does the respective jurisdiction 
mandate a foreign company to 
set up a local entity? What are 
the options for the entity type? 
What are the main differences 
among these options?

• What is the immigration 
requirement in each jurisdiction? 

• What is the general legal 
framework of the social 
insurance and individual income 
tax in each jurisdiction?

• What is the general legal 
framework of labour protection 
in each jurisdiction? 

• Are there potential issues for 
William being recruited from a 
competitor? 

• Are there other general 
considerations as to which 
jurisdiction the role is placed in?

‘The Asia-Pacific 
(APAC) region 
is an emerging 
market and, among 
other jurisdictions, 
Singapore, 
Hong Kong and 
Mainland China 
offer strong 
potential for most 
Western investors.’
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Entity set-up

Singapore

Options for entities
If SUCCESS wishes to explore the 
business potential of setting up 
in Singapore first, they can seek 
to open a representative office. 
A representative office is not 
recognised as a legal entity and will 
not be permitted to carry on any 
trade or business in Singapore nor 
to sign any contracts or to open any 
letters of credit directly or indirectly 
on behalf of its head office. It is 
normally not regarded as a taxable 
entity for tax purposes. If its head 
office activities are determined by 
the local authority as amounting 
to a taxable presence, the tax 
exposure is usually only imposed on 
a notional profit of 5% of its local 
expenditure.

However, if SUCCESS intends to 
carry on business in Singapore, 
including the entering into of 
contracts, or the performance 
of contracts in Singapore, it 
must either register a branch or 
incorporate a subsidiary. Broadly 
speaking, there is little difference 
between a branch office and a 
subsidiary since both are subject 
to similar reporting and filing 
obligations with the Accounting and 
Corporate Regulatory Authority.

A SUCCESS subsidiary will be 
a separate legal entity from its 
shareholders. There is no restriction 
on foreign shareholding (save for 
certain restricted sectors) and the 
most common form is a company 
limited by shares.

A SUCCESS branch, being part 
of SUCCESS in the UK, is not a 
separate legal entity. As such, 

it can only engage in activities 
authorised under the Memorandum 
of Association or Constitution of 
SUCCESS UK, but its liabilities 
extend to all the assets of the 
company as a whole. A branch 
is subject to similar filing and 
reporting requirements as an 
incorporated company in Singapore. 

The preference by international 
companies has been to incorporate 
a separate company in Singapore 
for various reasons, such as closer 
identity with the country within 
which the operations are being 
carried out and a more ready 
acceptance of the local subsidiary 
as a local corporate citizen. It is 
also better to perform certain 
operations at the subsidiary level 
than at the head office. A foreign 
company using Singapore merely 
as an occasional base or stopover 
for purchasing and not for business 
operations may find the workings of 
a branch more suitable for its needs.

Hong Kong
Generally, there are no specific 
restrictions on a foreign company 
setting up a local entity in Hong 
Kong. The most common type of 
business vehicle used by foreign 
companies are: (a) a private limited 
company incorporated in Hong 
Kong (subsidiary); (b) a branch 
office with a non-Hong Kong 
company registration; and (c) a 
representative office in Hong Kong.

(a) SUCCESS subsidiary: It can 
be public or private, limited 
by shares or by guarantee. 
Companies limited by guarantee 
are generally set up by non-
profit organisations. A private 
company limited by shares 

is the most common and 
preferred vehicle. A SUCCESS 
subsidiary can retain 100% 
foreign ownership with separate 
legal entity and limited liability. 
A company that is not a private 
company or a company limited 
by guarantee will be considered 
a public company under the 
Companies Ordinance (the CO). 

(b) SUCCESS branch office: A 
foreign company incorporated 
outside of Hong Kong may 
establish branch offices in Hong 
Kong and register as a non-
Hong Kong company with the 
Companies Registry in Hong 
Kong pursuant to the CO. A 
registered non-Hong Kong 
company is generally subject to 
the same legal and tax regime 
as companies incorporated 
in Hong Kong – the main 
difference being that it is 
treated as an extension of the 
foreign parent company and not 
a separate legal entity. 

(c) Representative office in Hong 
Kong: A representative office of 
a foreign corporation does not 
need to be registered with the 
Companies Registry but must 
obtain a business registration 
certificate. A representative 
office’s capacity is limited; it 
can only conduct promotion, 
liaison, marketing, research 
and other non-profit-bearing 
activities and must not conduct 
any business which creates any 
legal obligations in Hong Kong. 
A representative office is usually 
chosen for foreign companies 
that wish to gain an insight 
into the market before properly 
setting up an overseas office.
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Mainland China
In general, foreign companies 
establish a Chinese entity in 
a proper form for conducting 
business activities in Mainland 
China. The type of entity SUCCESS 
should establish depends 
on the type of activities. If 
profit-generating activities are 
contemplated, a limited liability 
company will be the proper form 
(partnership is also allowed but 
there are many restrictions); for 
non-profit-generating activities, a 
representative office (RO) should 
be established. 

Foreign companies are not free 
to incorporate a subsidiary in 
all industry sectors. Mainland 
China has the Catalogue of 
Industries for Guiding Foreign 
Investment (Catalogue) setting 
out the prohibited, restricted or 
encouraged sectors for foreign 
investment. For those not 
mentioned in the Catalogue, such 
as consulting, foreign investment is 
generally allowed. A limited liability 
company is allowed to conduct 
business activities within the 
approved business scope. 

An RO is not an independent 
legal person and liabilities of 
its activities will ultimately be 
assumed by its foreign founder. 
An RO may only engage in 
indirect business activities 
within the scope of the business 
of its foreign founder, such 
as business liaison, product 
promotion, market research and 
technological exchange. The 
RO is not permitted to conduct 
direct business activities, in 
particular any sales activities. 
Up to four individuals may be 
appointed as representatives 
(whereby foreign staff must 
be hired as representatives, 
but also Chinese staff may be 
appointed as representative). 
Among the representatives, a 
chief representative should be 
appointed and they will have the 
statutory authority to act on behalf 
of the RO. Foreign employees 
should be employed by the foreign 
founder directly as the RO is not 
an independent legal person. 
The RO may also hire additional 
Chinese staff to work for it, but 
may only do so via a licensed 
labour dispatch firm.

‘If profit-generating 
activities are 
contemplated, a 
limited liability 
company will 
be the proper 
form ... for non-
profit-generating 
activities, a 
representative office 
(RO) should be 
established.’
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Singapore
Foreigners who wish to reside and 
work in Singapore must either be 
a Singapore permanent resident or 
hold a valid work pass. 

The Employment Pass (EP) is for 
foreigners with suitable academic/
professional qualifications 
(minimally a university degree) 
and a minimum monthly salary. 
Currently, the minimum salary 
threshold is SGD3,300, which is 
the entry point for a fresh foreign 
graduate. Foreigners with more 
experience are expected to draw 
a higher salary. Foreigners who 
earn below SGD3,300 but more 
than SGD2,200 may apply for an 
S-Pass, which is meant for semi-
skilled employees but subject to 
the employer having met a quota 
of a minimum number of local 
workforce.

Since 1 August 2014, Singapore has 
put in place a Fair Consideration 
Framework (FCF), where all 
employers doing business in 
Singapore are expected to 
consider Singaporeans fairly for 
job vacancies and to comply with 
the Tripartite Guidelines on Fair 
Employment Practices. 

The FCF requires employers 
to advertise job vacancies in 
a national jobs bank for 14 
days before submitting an EP 
application. The employer will 
have to give a reason in the EP 
application for its failure to recruit 
a Singaporean for the job. There 
are certain exceptions to this 
advertising requirement, one of 
which would be if the job is for 
an intra-corporate transfer for 
an employee who has worked in 

the overseas office for at least 
one year or is a specialist/senior 
management.

If granted, an employment pass is 
generally for two years on the first 
application and renewable for a 
further three years.

Both William and Richard are 
foreigners and will require an EP 
to work for SUCCESS in Singapore. 
Even if William is currently 
working in Singapore, albeit for a 
competitor, he will nevertheless 
have to apply for a new EP when 
he changes employer. The FCF 
requirement also applies. 

An EP holder may apply to be a 
permanent resident through the 
Professionals/Technical and Skilled 
Personnel Scheme. If William has 
been working in Singapore for 
more than six months, shows a 
good employment track record 
and has integrated with Singapore 
society, he may be able to apply 
for permanent residency. The 
granting of a Singapore permanent 
residency is at the discretion of 
the Immigration and Checkpoints 
Authority of Singapore. A 
Singapore permanent resident 
will be able to work in Singapore 
without the need for an EP.

The permanent residency status is 
granted for a five-year period and 
can be renewed multiple times. 

‘Foreigners who 
wish to reside and 
work in Singapore 
must either be 
a Singapore 
permanent 
resident or hold a 
valid work pass.’ 

Immigration
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Hong Kong
A foreign national, other than 
those having the right of residence, 
must obtain a work visa from the 
Immigration Department before 
engaging in any employment in 
Hong Kong. The application must 
be supported by a local sponsor, 
usually the company offering the 
job. An application for a work visa 
may be favourably considered if 
the applicant: 

• has no known record of serious 
crime or security objection

• has a good education 
background, or in special 
circumstances, good technical 
qualifications, proven 
professional abilities and/
or relevant experience and 
achievements supported by 
documentary evidence 

• has a confirmed offer of 
employment and is employed in 
a job relevant to their academic 
qualifications or work experience 
that cannot be readily taken up 
by local workforce

• has a remuneration 
package, including income, 
accommodation, medical and 
other fringe benefits, which is 
broadly commensurate with the 
prevailing market level, or

• is in a position to make a 
substantial contribution to the 
economy of Hong Kong.

Criteria which the Immigration 
Department will take into account 
include whether there is a genuine 
vacancy for an employee in Hong 
Kong; what skills, knowledge and 
experience are needed for the 
position; whether the applicant is 
suitably qualified and experienced; 
and whether the job can be filled 
locally.

A foreign national having worked 
and ordinarily resided in Hong Kong 
with a valid visa for a continuous 
period of not less than seven years 
and who has taken Hong Kong as 
their place of permanent residence 
will be eligible to enjoy the right of 
abode in Hong Kong. 

Mainland China
In general, a foreigner can apply 
and obtain a visa confirming the 
purpose of their trip to Mainland 
China. Generally, there are two 
types of immigration visas/permits 
which may be relevant for Richard 
or William as marketing director: 
M-visa (for business trips) or visa 
and respective permits for work 
(that is, Z-visa, work permit and 
residence permit). 

An M-visa is issued for commercial 
and trade activities. M-visa holders 
are prohibited from working 
with or for any Chinese entity. To 
obtain the M-visa, a local business 
partner, that is, a Mainland Chinese 
entity, must issue an invitation and 
further documents for the foreign 
employee’s visa application.

If a foreigner works with or for a 
local Chinese entity, depending 
on the duration and type of the 
specific tasks, a Z-visa or work 
permit must be obtained for them 
to perform the tasks and for their 
lawful residence in China. The 
residence permit must be obtained 
in addition if the duration lasts for 
more than 30 days. 

‘A foreign national, 
other than those 
having the right 
of residence, 
must obtain a 
work visa from 
the Immigration 
Department before 
engaging in any 
employment in 
Hong Kong.’
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Singapore
Singapore has a social security 
system called the Central Provident 
Fund (CPF). It is intended to enable 
working Singapore citizens and 
permanent residents to build up 
funds for retirement, as well as 
utilise the funds for healthcare, 
home ownership, family protection 
and asset enhancement.

An employer needs to make CPF 
contributions (currently 17% of the 
basic monthly salary, capped at 
SGD5,000) for employees who are 
Singapore citizens or Singapore 
permanent residents with earnings 
of more than SGD50 a month. 
This includes part-time/casual 
employees. 

Foreign employees on an 
employment pass or work permit 
are exempted from such CPF 
contributions.

Singapore is generally considered 
a tax-friendly jurisdiction, whether 
for individuals or corporates. 
Foreigners are liable to tax in 
Singapore on all income accrued 
in, or derived from, Singapore. 
The extent of their tax liability 
will depend on their tax residency 
status.

If the foreigner has resided/worked 
in Singapore for at least 183 days 
in a year, they will be considered 
a tax resident and are able to 
enjoy tax reliefs. The income 
earned in Singapore will be taxed 
at progressive tax rates. A non-
resident will be taxed at a flat rate 
of 15% or the progressive resident 
rates, whichever gives rise to a 
higher tax amount.

Hong Kong
Social insurance: Hong Kong has 
a non-contributory social security 
system. No deductions are made 
from the salaries for contribution 
towards the welfare system. 
There is, however, a mandatory 
provident fund system (the MPF) 
in Hong Kong. The MPF is a saving 
pension fund/retirement scheme 
mandatory for all employers and 
employees. The current mandatory 
contribution rate is 10% of the 
employee’s relevant income (the 
employer and the employee each 
contribute 5%) or HKD1,500 each 
per month where the monthly 
relevant income exceeded 
HKD30,000. 

Individual income tax: Income 
arising in or derived from Hong 
Kong from any employment, office 
and pension is subject to salaries 
tax in Hong Kong. Salaries tax is 
charged at progressive rates (2% 
on the first HKD40,000, 7% on 
the next HKD40,000, 12% on the 
next HKD40,000 and 17% for the 
remainder) or standard rate (15%), 
whichever is lower, subject to 
certain deductions and allowances. 

Mainland China
Social insurance: Under national 
regulations, a foreigner who 
lawfully works in China (that is, 
holds a work permit or other 
respective permit), regardless of 
the entity they work for (including 
a foreign company’s representative 
office established in China), must 
participate in the Chinese social 
insurance scheme, comprising 
pension, medical insurance, 
unemployment insurance, work-
related injury insurance and 
maternity insurance. For the 

‘If the foreigner has 
resided/worked in 
Singapore for at 
least 183 days in a 
year, they will be 
considered a tax 
resident and are 
able to enjoy tax 
reliefs.’ 

Social insurance and individual  
income tax
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participation, the foreign individual 
and their Chinese employer are 
required to make social insurance 
contributions on a monthly basis. 
Citizens of some countries may 
be exempt from contributions to 
certain types of insurance subject 
to the respective treaty. However, 
China and the UK have not yet 
concluded a treaty which may 
exempt Richard or William from 
contributions.

The contribution rate is fixed, 
whereby different cities have 
different rates. In big cities, the 
employer’s contributions are made 
at the total rate of approximately 
40%, while 11% is the approximate 
contribution rate for employees’ 
contributions. 

The basis for calculation of 
contribution is an existing 
employee’s average monthly 
remuneration of the previous 
calendar year (whereby special 
rules apply to new employees). The 
contribution base is adjusted on an 
annual basis (often in April) and is 
fixed for the following 12 months. 
The contribution base is subject to 
a minimum and maximum amount 
which is annually fixed by local 
governments according to the local 
average salary of the previous year. 
The cap of the contribution base 
is around RMB17,000 in big cities, 
for example, Shanghai, Beijing, 
Guangzhou. 

Individual income tax: Foreigners 
in China are either taxed on their 
worldwide income, on their China 
sourced income, or they are 
exempted from individual income 
tax in China.

In respect of employment 
income, in general, provided that 
the remuneration/employment 
income is neither paid, nor borne, 
by a Chinese entity, Chinese tax 
authorities will not tax foreigners 
on their remuneration/employment 
income if they initially stay in 
China for a period not exceeding 
90 days or the period as agreed 
in the respective tax treaty. For 
Richard or William, who are UK 
citizens, the period is 183 days 
during any 12-month period. If 
a foreigner resides in China for 
more than that period, their China 
sourced employment income will 
be taxed in China. China sourced 
employment income refers to the 
remuneration for work in China 
regardless of who the payer is 
and where the payment is made. 
Foreigners will be taxed on their 
global employment income starting 
from the sixth year after residing in 
China for five full tax years (subject 
to further conditions). 

Employment income mainly 
consists of salary, bonus, physical 
objects, stocks and stock options. 
Taxable remuneration can be in 
the form of cash, in-kind benefits, 
marketable securities and any 
other forms of economic benefits. 

For foreigners, the taxable income 
is the total income minus a 
general non-taxable deduction of 
RMB4,800, and the taxable income 
will be subject to progressive tax 
rates from 5% to 45%. Limited 
types of allowance (such as 
housing, children’s schooling, 
language training) provided to 
foreigners may be exempted from 
taxation provided the amounts 
are reasonable and ‘fapiao’ (a 
special Chinese form of invoice) are 
provided. Tax authorities may have 
further requirements.

‘Employment 
income mainly 
consists of salary, 
bonus, physical 
objects, stocks and 
stock options.’
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Singapore
The main employment legislation in 
Singapore is the Employment Act 
(Cap 91).

Very generally speaking, 
the Employment Act covers 
every employee (regardless of 
nationality) who is under a contract 
of service with an employer, 
except:

• any person employed in a 
managerial or executive position 
who earns a basic monthly 
salary of more than SGD4,500

• any seafarer
• any domestic worker, and 
• any person employed by 

a Statutory Board or the 
Government. 

Part IV of the Act, which provides 
for rest days, hours of work and 
other conditions of service, applies 
only to:

• workmen earning not more 
than SGD4,500 basic monthly 
salaries, and 

• other employees (other than 
workmen) covered under 
the Employment Act earning 
not more than SGD2,500 
basic monthly salaries 
(excluding overtime, bonus, 
Annual Wage Supplement, 
productivity incentive payment, 
reimbursement for special 
expenses and any allowances). 

Part IV of the Act does not cover 
managers or executives. 

For employees falling outside the 
Employment Act, the terms and 
conditions of employment will be 
governed by contractual principles.

Singapore is considered mostly as 
an employer-friendly jurisdiction. 
There is a strong emphasis on 
adherence to contractual terms 
being reflective of the intentions 
of parties and an employment 
contract is similarly construed.

A marketing director role is 
generally considered to be of a 
managerial or executive function 
and it is likely that William’s or 
Richard’s remuneration would 
exceed the monthly salary 
threshold of SGD4,500. As such, 
any labour protection would be an 
issue of the contractual agreement 
between parties. William or 
Richard, if appointed, would have 
to seek civil remedies in the event 
of a breach of the employment 
terms.

Hong Kong
The Employment Ordinance 
prescribes certain basic 
employment protection in Hong 
Kong for employees (locals 
and foreign nationals alike). All 
employees in Hong Kong enjoy 
basic statutory entitlement, 
including payment of wages, 
restrictions on deductions from 
wages, granting of statutory 
holidays, and protection against 
anti-union discrimination. Further, 
those working under a continuous 
contract of employment (that is, 
have worked at least 18 hours in 
each of the previous four weeks) 
qualify for further benefits such 
as rest days (one rest day in 
every period of seven days), paid 
statutory holidays, annual leave 
(a minimum of seven days for the 
first year), sickness allowance, 
severance payment and/or long 
service payment. Employees are 

‘Singapore is 
considered 
mostly as an 
employer-friendly 
jurisdiction.’ 

Labour protection



10   Managing a workforce in Singapore, Hong Kong and Mainland China 11   Managing a workforce in Singapore, Hong Kong and Mainland China

also protected by the statutory 
minimum wage, HKD32.5 per hour 
(from 1 May 2015).

An employee who has been 
employed for a period of not less 
than 24 months is also entitled to 
employment protection in respect 
of unreasonable dismissal and 
unreasonable variation of the terms 
of the employment contract. An 
employee may claim remedies 
against an employer in the Labour 
Tribunal. Remedies for employment 
protection to be awarded include 
an order of reinstatement, an 
award of terminal payments and an 
award of compensation.

Given SUCCESS’s prospective 
managerial position in Hong 
Kong, it is likely that the terms 
of employment (including the 
remuneration and benefits) will be 
governed by a written employment 
contract. SUCCESS and William/
Richard are free to negotiate and 
agree on the terms and conditions 
of employment provided that they 
do not violate the provisions of the 
Employment Ordinance.

Mainland China
The 1995 Labour Law and the 
2008 Employment Contract 
Law are the main legislation in 
China governing the employment 
relationship. Chinese employment 
law mandatorily applied to 
the employment relationship 
established between a Chinese 
company and its foreign and 
Chinese employees. 

Foreign and Chinese employees 
enjoy various protections under 
Chinese employment law. 
Employers must conclude written 
contracts with employees within 30 
days from work commencement. In 
case of non-compliance, employees 
will be entitled to double salary 
and/or an open term contract, 
depending on when the written 
contract is finally concluded. 

The minimum monthly salary is 
set by the local government on an 
annual basis and it applies equally 
to foreign and Chinese employees. 
The current amount is around 
RMB2,000 in most large cities. 

In respect of working time, the 
standard schedule is eight hours 
per day and 40 hours per week. 
Overtime work is capped at three 
hours per day and 36 hours per 
month and, depending on when 
overtime work is performed 
(on working days, or weekends 
or public holidays), overtime 
is compensated at the rate of 
150%, 200% or 300% unless a 
non-fixed working time schedule 
or comprehensive working time 
schedule is approved to be applied. 
For a position such as a marketing 
director, the non-fixed working 
time schedule may be approved. 

Employees are entitled to statutory 
annual leave in addition to 11 days 
of public holidays. The entitlement 
is 5 days, 10 days or 15 days 
depending on the total working 
period of an employee. Employees 
are further entitled to other leave 
with full or reduced pay, such 
as sick leave, maternity leave, 
marriage leave, and so on. The 
specific entitlement varies from 
city to city.

An employer’s right to dismiss is 
highly restricted and only under 
very limited statutory situations is 
a dismissal with or without notice 
period allowed. Severance payment 
is required for certain types of 
dismissal. Employees are generally 
free to resign by giving 30 days’ 
prior notice (three days’ notice 
during a probation period).

‘An employer’s right 
to dismiss is highly 
restricted and only 
under very limited 
statutory situations 
is a dismissal with 
or without notice 
period allowed.’
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Singapore
Singapore’s position on restrictive 
covenants is similar to the UK 
position. A non-competition 
clause is prima facie unenforceable 
unless the former employer has 
legitimate business and proprietary 
interests to protect and the non-
competition clause is reasonably 
drafted to be no wider than 
necessary for the protection of 
those legitimate interests. 

Legitimate business and 
proprietary interests that the 
Singapore courts have found to be 
protectable include: (a) established 
goodwill and trade connections; 
(b) confidential information, 
proprietary knowledge and trade 
secrets; and (c) the need to 
maintain a stable workforce. 

Whether a clause is reasonably 
drafted can be looked at in terms 
of: (a) geographical restraint; (b) 
period of restraint; and (c) the 
scope of activities restricted. The 
clause will be closely scrutinised 
on the facts of each case and the 
employee concerned.

To recruit William, SUCCESS needs 
to be sure that William will not 
be under any non-competition 
obligation which prevents him from 
immediately working for SUCCESS 
in Singapore after his employment 
with the competitor ends. 

If there is such a non-competition 
clause, SUCCESS should take legal 
advice to assess whether the non-
competition clause is likely to be 
enforceable under Singapore law and 
whether SUCCESS may be liable to 
its competitor for inducing a breach 
of contract in recruiting William for 
the role of marketing director.

Hong Kong
Restrictive covenants in 
employment contracts in Hong 
Kong are generally enforceable 
provided that the employer is 
able to justify and show that the 
covenant: (a) protects a legitimate 
business interest (that is, trade 
secrets and/or confidential 
information); (b) extends no 
further than is necessary to protect 
the legitimate business interest 
(both in terms of duration and 
geographic restriction); and (c) 
is not contrary to public policy 
in Hong Kong. A breach of the 
restrictive covenant may result in 
an injunctive remedy sought by 
the previous employer in the civil 
courts against the employee in 
breach.

If SUCCESS is to recruit William, 
it needs to ensure William is not 
under any enforceable restrictive 
covenants and/or non-competition 
obligations which would prevent 
him from working for SUCCESS 
in Hong Kong immediately 
after termination of his current 
employment with the competitor in 
the UK. In any event, any restrictive 
covenants in William’s existing 
employment contract should be 
governed by UK law.

Mainland China
Non-competition is not 
comprehensively regulated in 
China. Statutory provisions provide 
limited general rules. In particular, 
the geographic and industry scope, 
as well as application period (up 
to two years), must be clarified 
in the agreement. At the same 
time, monthly compensation at a 
minimum of 30% of the average 
monthly salary must be agreed 
and provided during the post-

‘Restrictive 
covenants in 
employment 
contracts in Hong 
Kong are generally 
enforceable.’ 

Non-competition
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contractual non-competition 
period. Available remedies are 
currently limited to liquidate 
damages. In general, enforcement 
is problematic because of high 
evidence requirements and the 
lack of possibility to achieve quick 
protection via injunction. 

When recruiting William, SUCCESS 
should check whether he is under 
any non-competition obligations 
preventing him from working in 
Mainland China for SUCCESS and, 
if so, whether actual enforcement 
is possible in Mainland China. As 
there is no treaty existing between 
China and the UK, a UK foreign 
judgment could not be enforced in 
Mainland China. Mutual agreement 
and/or close links to Mainland 
China may give jurisdiction to 
a Chinese court; however, the 
practical enforcement measures 
may be limited in China. 

Other general considerations
One of the usual considerations 
of multinational corporations 
expanding into the region is the 
cost and exposure in the event of 
restructuring or closing down the 
regional office. 

Singapore
Singapore does not have a 
statutory severance or redundancy 
payment. Any obligation as to 
severance or redundancy depends 
on it being provided for in the 
employment contract or policies 
of the employer. In this regard, 
SUCCESS should take care to 
establish its internal policies clearly 
when setting up its local office. 

There are companies that make 
severance or redundancy payments 
even when it is not contractually 
or statutorily provided for. General 
market practice for severance or 
redundancy payments is usually 
two to four weeks for every year of 
service (sometimes subject to a cap 
for the number of years of service). 

It may be worth mentioning that 
the Workplace Safety and Health 
Act imposes a general duty and 
obligation on employers to take 
reasonably practicable measures  
to ensure the safety and health  
of workers and other people that 
are affected by the work being 
carried out. 

Under the relatively new Personal 
Data Protection Act 2012, employers 
who collect personal data from 
employees have a duty to:

• notify them of the purpose 
of collection (which must be 
reasonable)

• obtain their consent for the 
collection, use and disclosure of 
the personal data

• protect and store the personal 
data for as long as there is a 
legitimate business purpose or 
as required by law

• allow employees to access and 
correct the personal data.

In particular, SUCCESS should 
ensure that the personal data 
of its employees is properly 
processed and protected should it 
be transferred to its UK office for 
administrative purposes.

Hong Kong
An employee who has been 
employed for 24 months or more is 
entitled to a severance payment if 
dismissed by reason of redundancy. 
The amount of severance payment 
is two-thirds of one month’s pay 
for each year of employment, 
or HKD15,000, whichever is less, 
subject to a maximum payment not 
exceeding HKD390,000. 

Employees who have been 
employed for five years or 
more and whose employment is 
terminated other than by summary 
dismissal are entitled to a long-
service payment on termination. 
The amount of the payment is 
calculated by reference to the same 

formula as for severance pay with 
the same maximum cap. 

The right to a severance payment 
and a long-service payment is 
mutually exclusive. 

Mainland China
When entering into new markets, 
companies will also have to 
consider the costs and potential 
restrictions for dismissal if later 
there is redundancy or the local 
office has to be closed. 

Chinese law restricts the 
possibility of unilateral termination 
for employers. In particular, 
‘redundancy’ is not a statutory 
dismissal grounds and may only 
in specific situations constitute 
material change in the objective 
circumstances (which for this 
purpose is generally understood as 
related to mergers and acquisitions, 
relocation, asset transfers), as 
such permitting termination with 
further requirements. Otherwise, 
termination could most likely only 
be achieved by mutual agreement. 
The situation is different in case of 
the closure of a company, but again 
more complex for the closure of an 
RO because of the involvement of a 
labour dispatch agency. In general 
it can be assumed that in any case 
where the termination is instigated 
by the employer rather than the 
employee, an employee is entitled 
to statutory severance payment, 
which in most situations amounts 
to a monthly average remuneration 
for each year of service, whereby 
the average remuneration is 
capped at an annually adjusted 
sum, currently approximately 
RMB18,000. However, this statutory 
severance is only a base line 
for negotiation during a mutual 
termination and the offer normally 
has to be increased, particularly if 
the employee has a long service 
history or their remaining contract 
term is relatively long.
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